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STATE OF MAINE
CUMBERLAND, SS.

PROBATE COURT
DOCKET NO.

)
IN RE:

)
)

TRUST U/W/O
ELVIRA A. DAVIS

)
)
)

ATTORNEY GENERAL’S
RESPONSE TO THE
PETITION FOR AUTHORITY
TO TRANSFER TRUST
PROPERTY

NOW COMES G, STEVEN ROWE in his capacity as Attorney General of the
State of Maine and responds to the Petition for authority to transfer trust property for the
above referenced trust as follows:
1. The Attorney General is a party-in-interest in this matter pursuant to 5
M.R,S.A. § 194 and the powers vested in him by common law.
2. The Attorney General has received and reviewed a copy of the Petition in this
matter.
3. The Attorney General submits to the jurisdiction of this Court and hereby
appears in this action, waiving service of process.
4. The Attorney General has no objection to the granting of the relief requested
in the Petition.
Respectfully submitted,
G. STEVEN ROWE
ATTORNEY GENERAL
......... '7

Dated: October ^

, 2002
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;
^

A

-

-------------

LINDA J. CON TI
Me. Bar No. 363K
Assistant Attorney General
Attorney General’s Office
Consumer Protection Division
State House Station 6
Augusta, Maine 04333
(207) 626-8800

STATE OF MAINE
CUMBERLAND, SS.

PROBATE COURT
Docket No.

IN RE:
Trust Under the Will
of Elvira A. Davis

PETITION FOR AUTHORITY
TO TRANSFER TRUST
PROPERTY

Trustee, KeyBank National Association, in its capacity as
Successor Trustee under the Will of Elvira A. Davis, hereby
petitions the Court for authority to distribute the remaining
trust assets in satisfaction of the purposes of said Trust and to
thereupon terminate said Trust.
The Parties in Interest
1.
Petitioner, Trustee, KeyBank National Association
("Trustee1') , is a banking organization with a place of business
at Portland, M a i n e . It is Trustee of the Elvira A. Davis Trust
:
'the "Trust" )
2.
The Trust was established under Paragraph Ninth of the
Will of Elvira A. Davis (the "Will"). A copy of the Will is
attached hereto as Exhibit A.
3.
G. Steven Rowe is the duly elected, qualified and .
acting Attorney General of the State of Maine, and is a party in
interest by reason of 5 M .R .S .A . § 194.
4.
Inhabitants, ccmmorrants or residentsDenmark,
of
Maine
are the beneficiaries of the Trust as set forth in Paragraph 9.a)
of the Will.
They are represented by' the Board of Selectmen of
the Town cf Denmark, Maine, who comprise an Awards Committee for
grants made from the T r u s t .
Jurisdiction and Venue
5.
at Portland,

The principal place of administration of the Trust is
Maine.,

6.
The Court has jurisdiction with respect to the
proceeding in accordance with 18-A M.R.S.A. § 7-201.
7.
The Trust is not registered in Maine; however, venue is
proper in this Court by virtue of 1 8 -A M.R.S.A. § 7-202 as the
Trust properly could be registered in this C o u r t .
Background
8.
Paragraph Ninth of the Will devised monies to the
Trustee Charles P. Morris, Jr., of Bridgton, Maine, in trust', to
be known as the Elvira A. Davis Trust, for the benefit of the

inhabitants, commarrants or residents of Denmark, Maine,
KeyBank
National Association serves in it’
s capacity as successor Trustee.
9.
$77,338 .

As of August 2002,

the Trust had fair market value of

10.
In addition to administering the Trust in accordance
with its serms, the Trustee files annual tax returns, prepares
regular detailed accountings and provides investment services.
11.
Changes in federal law made as
Act of 1959 have caused certain types of
including the Trust, to be classified as
within the meaning of Section 509 of the

part of the Tax Reform
charitable trusts,
"private foundations"
Internal Revenue C o d e .

12.
Because of its classification as a "private
foundation," the Trust is subject to certain annual filing
requirements and excise taxes as set forth in the Internal
Revenue Code.
See 28 U.S.C. § 6033 (filing requirements) and §§
4940 through 4946 (excise taxes).
13.
For its services, Trustee in 2001 charged $1,338, while
distributing income in the amount of $3,400 .
Reasons for Bequest
14.
The Trust is uneconomical for Trustee to administer.
The average annual administrative cost to Trustee KeyBank
National Association approximates $3,000, as set forth in the
Affidavit of Dianne L. Nason, which is attached as Exhibit B .
15.
Assessment of fees necessary to make continued
administration of the Trust practicable would compromise the
charitable purposes of which the Trust was formulated.
16.
The proposed successor to the Trustee, the Maine
Community Foundation, Inc. ;the "Foundation") is a Maine non
profit corporation with a principal place of business in
Ellsworth, Maine.
17.
The Foundation was incorporated under the laws of Maine
on July 28, 1983 for the purposes in or for the communities of
the State, administering individually-named charitable funds, and
distributing property to carry out the charitable purposes of
each fund in accordance with the gift terms.
The Foundation is
managed by a Board of Directors whose members have been elected
on the basis of their knowledge of educational, cultural, public
and other charitable needs of the State and their involvement in
a wide range of business and community activities. Copies of the
Articles of Incorporation and Bylaws of the Foundation are
attached hereto as Exhibit C and D.
18.
The Internal Revenue Service has determined that the
Foundation is exempt from federal income tax under Section

501(c)(3) of the Internal Revenue Code and a public charity
within the meaning of Section 509(a) of the Internal Revenue
Code.
A copy of the Foundation's determination letter received
from the Internal Revenue Service is attached as Exhibit E .
19.
As of December 31, 2001, the Foundation administered
623 charitable funds with assets totaling $99,194,333.
In 2001,
it distributed $7,981,785 in grants and loans for charitable
purposes throughout the State.
The assets administered by the
Foundation are pooled for investment and tax reporting purposes;
however, the funds are accounted for separately and each fund
retained the name and charitable purpose assigned by the d o n o r .
20.
The Foundation has demonstrated the capacity and has
expressed the willingness to accept and administer the assets of
the Trust in accordance with the terms of the Trust.
21.
The Foundation can administer the assets at a
substantial cost savings over Trustee due to the economies of
scale afforded by pooling of assets for administration and tax
filing purposes, subsidy from the Foundation's operating
endowment and the Foundation’s status as a non-profit public
charity which, is not subject to the intensive Internal Revenue
Service reporting requirements and the excise taxes that attend
administration of such assets under the private foundation rules.
22.
The Foundation charges a standard administrative fée of
.65% of principal assets, for a fund of this nature (see
Foundation fee schedule attached as Exhibit F ' .
23.
In order for the Foundation to administer the Trust as
a component fund, the assets of the Trust must be transferred to
the Foundation pursuant to the terms of an Asset Transfer
Agreement (the "Asset Transfer Agreement"). Under the Agreement,
the assets of the Trust would retain their identity and purpose,
notwithstanding the pooling of assets for investment purposes.
A
copy of the Asset Transfer Agreement is attached hereto as
Exhibit G.
24.
A copy of the 2000 audited financial report of the
Foundation is attached hereto as Exhibit H . Should the
Foundation ever dissolve, the assets of each fund would be
distributed in the manner which best carries out the donor's
charitable intent, subject to prior approval of this Court and
the Maine Attorney General, as set forth in the Asset Transfer
Agreement.
25.
Distribution of all Trust assets to the Foundation will
benefit the beneficiary of the Trust by allowing the assets to be
more economically managed and administered, resulting in
furtherance and not in constraint of the charitable purposes
established by the donor and in increased distributions to the
recipient.

Wherefore,. Petitioner prays that this Court:
Order, adjudge and decree that Trustee KeyBank National
Association, as Trustee of the Trust, deliver title of
all of the net assets of the Trust to the Maine
Community Foundation, Inc. pursuant to the terms of the
Asset Transfer Agreement.
B.

Authorize Petitioner to take all actions necessary or
appropriate to comply with the Internal Revenue C o d e ,
applicable Treasury Regulations, and other applicable
state and federal laws as relate to the transfer of
assets to the Maine Community Foundation, Inc.

C.

Order that upon delivery of Trust assets, as provided
in A above, and upon receipt of such information as the
Court may require, the Trust shall terminate and that
Trustee, KeyBank National Association be released and
discharged from its duties as Trustee.

D.

Order that the reasonable expenses incurred in
connection with this proceeding be charged against the
principal of the T r u s t .

E.

Order such other and further relief as it may deem
proper and otherwise execute the draft order attached
as Exhibit I .
d at Portland,

Maine,

this

2 T ’ day of October,

2002.

Trustee, KeyBank National
Association

Its Attorney,
William M. Parizeau, Esq..
Verrill & Dana, LLP,
P.O. Box 586
Portland, ME
04112-0586
(207) 774-4000
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